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Thia is also a claim that may be raised in ap action at law through & breach of contract
claim based on the insurance company's obligations under its insurance policies. In a breach
of contract action where the terms are known or understood in 8 peculiar sense, evidence ia
admigsible to show both parties’ understanding of the meaning of the terms of an agree-
ment. Restatement (Second) of Contracts §201; Resolution Trust Corp. v. Urban Redevelop-
ment Authority of Pitteburgh, 638 4.2d 872, 875-76 (Pa. 1994). Furthermore, in a breach of
contract action, & party will be barred from relying on the provisions in a contract that are
inconsistent with statements that this party made to the other party to the contract regard-
ing the terms of the contract where there was reasonable reliance on these statements.
Tonkovic v. State Farm Mutual Automobile Insurance Company, 521 A 2d 820 (Pa. 1987).

For these reasons, plaintiffs have an adequate remedy st law for the claims described
in this Part II of the Opinion.

I

1 next consider what appears to be plaintiffs’ primary claim. Plaintiffs argue that they
are entitied to the coverage that the Ingurance Department believed that Pennsylvania's
policy holders were obtaining on the basis of the representations of the insurance industry
to the Insurance Department. The thrust of pleintifiy’ arpument is that the courts should
not decide the coverape isgue solely by considering the language of a standard insurance
agreement. Standard insurance contracts are contracts of adhesion. The insured does not
have any bargaining power and must adhere to the terma of a form contraet which are not
negotiable. Ferguson v. Lakeland Mutual Insurance Company, 596 A.2d B83, 885 (Pr Super.
1981). In recognition of this fact, legislation has created & regulatory process through which
an insurance department protects the interests of policy holders. The purpose of the regu-
latory scheme is to create a balance between policy holders and insurance companies that
wonld not be achieved if the insurance industry was not regulated. This balance would be
undermined if policy holders did not receive the protections which the insurance companies
advised the regulatory agency that they were providing. Thus, policy holders are entitled to
the protections which the Insurance Department believed that it was providing o policy
holders when it approved the use of the standard pollution exclusion.

This argument differs from the ergument described in Part I of this Opinion. Plaintiffs
are not saying that the language in the policy provides protection for property demage
caused by the graduel release of pollutants. They are paying that when they purchased a
standard CGL policy, they knew that they would receive whatever protection the insurance
company was required to provide. In fact, they may very likely say that they did not hother
reading the policy becaune they eonld not do anything about the scope of the protection.

This argument also differs from the argument raised in Part I of this Opinion because
plaintiffs are not stating that they had any expectation that there would be covernge for
property damage from the gradual release of pollutants. They are simply stating that they
received whatever protection the insurante companies should have provided.

Plaintiffs’ argument is that the protections to which they are entitled arise out of the
regulatory scheme rather than language in the insurance policy or representations made
by the insurence industry and known to plaintiffs regarding the scope of the coverage.
Plaintiffs’ claim is much like a claim based on a minirmizn wage law. They are entitled to
receive the minimum protections provided for through the regulatory scheme where con-
tract law provides Jess protection.

The New Jersey Supreme Court's ruling in Morton International Ine. v. General Acei-
dent Insurance Co. of America, supra, supports plaintiffs’ position, The Court concluded
that the requirement that the discharge be “sudden” possesses a temporal element gener-
ally connoting an event that beging abruptly and without prior notice or warning. Thus, if
the coverage issue is governed by the lanpusge in the policy, coverage would not include
property damege froin continuous or repeated exposure to conditions. However, the Court
held that notwithstending its literal terms, the standard pollution exelusion clause shonld
be construed in & manner consistent with the reasonable expectations of the New Jersey
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insurance regulatory authority. Consequently, the Court interpreted the clause to preclude
coverage only in cases in which the insured intentionally discharged & known pollutant.

In reaching this regult, the New Jersey Supreme Court relied on the statement in the
explanatory memorandum to the state regulatory bodies set forth in this Opinion st 8,
supra. The Court said that the firat sentence of the explanation (“Coversge for pollution or
contamination is not provided in most cases under present policies because the demeges
can be aaid to be expected or intended apd thus sre excluded by the definition of secur-
rence”) was unirue because the 1966 version of the CGL policy covered property damage
from gradual pollution. The Court found the second sentence (“The above exclusien clari-
fies thie aituation sv as to aveid any question of intent”) to be “even more mislending than
the firat.” 629 A 2d st B52. The Court said that:

To describe a reduction in coverage of that maegnitede as & “clarifica-
tion” not only is misleading, but becomes perilously close to deception.
Moreover, had the industry acknowledged the true scope of the pro-
posed reduction in coverage, regulators would have been obligated to
consider imposing a correlative reduction in rates. Id. at 853.

, Furthermore, the Court found that the explanatory memorandum’s “lack of clarity was
deliherate.” Id.

Assuming that I accept the argument that vader a doctrine of regulatory estoppel, the
pollution exclusion clause rmust be construed in a manner consistent with the statements
that the insurance industry made to the Pennsylvania Department of Insurance as
described in plaintiffs’ complaint, plaintiffs must still establish that an equity action is the
only canse of action through which the Pennsylvania courts may adequately consider this
regulatory estoppel claim,

Pozsibly, this regulatory estoppel claim could pot be raised in a lawguit based on an
insurance policy if there were no provisions in the policy that provide coverage. However, in
the pollution coverage cases, the regulatory estoppel claim arises in the context of the scope of
an exclusion. The policy provides coverage for an occurrence which includes damages resuli-
ing from continuous or repeated exposure to a pollutant, The issue is whether the insurance
company should be able to defeat its obligation to provide coverage for property damage
lishility arisinp out of an ocewrrence hecause of the pollution exclusion within the poliey.

Plaintiffs’ regulatory estoppel claim is based on public policy; the enforcement of the
pollution exclusion in 2 manner that differs from the insurance industry's representations
to the Insurance Department would undermine Pennsylvania's regulatory seheme. Under
established principles of contract law, a court shell refuse to enforce a term of an agreement
if the interest in its enforcement is clearly cutweighed in the circumstances by a public
policy against the enforcement of such terms. Restatement {Second) of Contracts §178; Cen-
tral Dauphin School District v. Americar Casualty Company, 426 A.24d 94 (Pa. 1981); Con-
pequently, plaintiffs rasy raise the argument that enforcement of the pollution exclusion is
agrinst public policy in a contract setion to recover damages arising out of an occurTence.

Alno, the rationale utilized by the New Jersey Supreme Court in Morton International,
Ine., supra, permits the reguiatory estoppel claim to be raised in & contract action based on
an insurance agreement. This opinion cited cpse law which allows an insured to raise the
issue of estoppel to defeat limitations in a standard form policy where the insurance
company's agent had represented that the coverage was broader than that contained in the
policy. The Court stated that an insurance doetrine closely related to estoppel holds that an
ingurance coniract should be enforeed in accord with the objectively-reasonable expecta-
tions of the insured. The Court concluded that since the interests of the policy holders are
protected through the insurance regulatory authorities rather than through any bargain-
ing between the insurance company and the policy holder over the terms of the policy, the
reagonable expectations of the insurance regulatory authorities should be imputed to the
policy holders to whom the CGL policies with standard pollution exclusion clauses were
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issued after the clause had been approved on the basis of the explanatory memorandum.
For this reason, the Court held that the standard pollution exclusion clause “will be con-
strued to provide coverage identical with that provided under the prior occurrence-based
policy.” 629 A 24 at 875 (emphasis added).

Pennsyivanis, like New Jersey, permits recovery in a condract action on an insurance
policy on the basis of the reasonable expectations of the policy hoider where an agent for
the insurance company misrepresents the scope of eoverage. Tbnkovic v. State Farm
Mutun! Automobile Insurance Co., 521 A 2d at 923-25; Rempel v. Nationwide Life Insur-
ance Company, Inc., 370 A.2d 366 (Pa. 1977); Pekular v. Eich, 513 A.2d 427, 431 (Pa.Super,
1986). Since the regulatory estoppel doctrine recognized in Morion International, Inc. is
derived from this line of cases, the claims based on the repulatory estoppel doctrine are
contract claims.¢

In summary, the New Jersey Supreme Court in Morten International based its result
on its conelusion that “(als a matter of equity and fairness, the insurance industry should
be bound by the representations of the IRB, its designated apent, in presenting the pollu-
tion exclusion clause to state regulators.” 629 A 2d at 874 If the Pennsylvanin courts agree
with the New Jersey Supreme Court that as a matter of equity and fairness insurance
compsanies should be barred from construing the pollution exclusion clause in a broader
manner than that repregented in the explanatory memorandum submitted to the Pennayl-
vanta regulators, the well-recognized dacirines of contract law that I have described are
appropriate vehicles for reaching this result in a lawsuit by plaintiffs against defendants
based on the CGL policies which defendants issued.

.

Pluintiffs’ final argument is that eguity is alwaya available to provide relief for causes
of ectior based or fraudulent conduct.

The first problem with plaintiffs’ argument is that it appears to conflict with Pennsyl-
vania case law which holds that & promise to do something in the future is enforceable only
through & contract action. Plaintiffs’ fraud claims are based on the insurance companies’
interpreting the pollution exclusion clause in & broader manner than the construction that
the companies pave to the exclusion when they sought regulstory approval for use of the
exchusion However, what the pollution exclusion means is not a “fact.” Plaintiffs are aceus-
ing defendants of representing that they would construe the pollution exclusion in dealings
with policy holders in a manner consistent with the interpretation that they used when
they sought regulatory approval. Consequently, this was a promise to do something in the
future, and there iz Penmsylvania case law holding that a promise to do something in the
future which is not kept is not fraud. Bash v. Bell Telephone Co. of Pennsylvania, 601 A.2d
825, 832 (Pa.Super. 1992); Krause v Great Lakes Holdings, Inc, 563 A 24 1182, 1187-80
(Pa.Super. 1988).

However, even assuming that plaintiffs’ equity action is based on fraudulent conduct,
the cases which plaintiffs cite for the principle that they may pursue an equity action wher-
ever they seek to rectify the consequences of & fraud all involve claims for which equity can
provide complete relief. Plaintiffe do not cite a single case which allows a party to bring an
equity action that will not provide complete relief as a prelude to the institution of an action
at law that will provide full and complete relief

*I believe that in this case the regulatory estoppel doctrine is a defense to the pollution
exclusion; thus, the doctrine would bar defendants from defeating clnims based on the
provisions of the insurance agreement covering darnages arising out of an occurrence. How-
ever, if the doctrine is instend characterized as expanding defendants’ promise to provide
coverage, plaintiffs may seek recovery through a misrepresentation claim. See Schneider v
Lindenmuth-Cline Agency, 620 A.2d 505, 512 0.2 (Pa.Super. 1993) (concwrring and dissent-
ing opinion). There is still an action at law that will provide complete relief to plaintiffs.
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Plaintiffs cite the following cases in support of their assertion that equity always
asgsumes jurisdiction over fraud, misrepresentation and civil conspiracy: Berjomin v. Foidl,
109 A 2d 300, 301 (Pa. 1954) (pleaintiffs were not required to resort to the National Labor
Relations Board; state court juriediction upheld even though injunction sought involved
two lebor wnions); Zoni v. Importers & Exporters Insurance Co of New York, 12 A 2d 575,
577 (Pa. 1940} (where plaintiff sought to set aside an appraisement of fire logs, the Court
stated that “[ilt is 8 well-established principle that where an urnpire has been appointed, ..an
award reached by the umpire and one of the appraisers, without conference with the other
appraiser, or notice to him or the insured, 18 invalid™); Rupel v. Bluestein, 421 A.2d 408, 410
{Pa Super. 1980) {citations omitted} (emphasis added) (plaintiff gought to compe! father'’s
attorney to disclose whereabouts of plaintifi's children; the opinion said that where plain-
tiff has alleged the commission of & erime and violation of court orders, equity has jurisdic-
tion; opinion also said “Courts in equity are also competent to exercise jurisdiction over
cases of fraud™); Safeguard Mutual Insurence Co. v. Huggins, 361 A 2d 711, 712 (Pa.Super.
1876} {plaintiff insurprice company instituted suit in equity to cancel and rescind contract
of life insurance allegedly induced by frendulent misrepresentation of the insured); The
Maccobees v. Coppas, 64 A 2d 518 (Pa Super. 1949) (bill in equity praying for cancellation
of policy of life insurance based on alleged false answers by insured in application); Fishel
v McDoneld, 60 A.2d 820, 822 (Pa Super. 1948) (emphasis added) (grantor songht rein-
statement of Hen of morigage which had sllegedly been divested through fraud; the Court
said “an allegation of freud coupled with a prayer for an appropricte and characteristic
equitable remedy always calls forth the powers of the chancery court™; Overmiller v Town
and Village Insurance Service, 21 A 2d 41, 412 (Pa.Super. 1941) (plaintiff sought cancelln-
tion and surrender of release due to fraud).

While there is language in some of the courts’ opinions that is consistent with plain.
tiffe’ claim that a party may always bring an equity action to vitiate the gains from frandu-
lent conduet, the courts' rulings do net support plaintiffe’ claims. In the cases of Safeguard
Mutual Insurence Co. v. Huggins, supra, The Maccabees v. Cappas, supra, and Qvermiller
v Town and Villuge Insurance Service, supra, the plaintiffs sought to cancel written instru-
ments and the courts relied on the rule that the eoncurrent juriadiction of equity should be
exercised when the instrument sought to be cancelied has been frandulently obtained. Simi-
larly, in Zoni v. Importers & Exporters Insurance Co. of New York, 12 A.2d at 576, which
containg the often-quoted statement “chancery slwaye agsomes jurisdiction in relief of fraud

and this is s0 whether or not the remedy in equity is more efficacious or adequate than an
action at law,” the plaintiff was seeling the cancellation of & fre loss appraisal obtained by
fraud. In Fishel v McDonald, supra, the equity action provided full and complete relief. In
Benjomin v. Foidl, supra, the court never discussed equity versus law, Bupel v Bluestein,
supra, has no precedental value because one of the members of the threejudge panel only
concurred in the result and the other papel member dissented; furthermore, equity would
provide more appropriate relief.

In contrast, there is language in other appellate court opinions stating that an equity
action is not automatically available in cases of frand. In Setlock v. Sutila, 282 A 2d 380,
381 {Pa 1971) (citations omitted), a statement in assumpsit and a confession of judgment
were filed atiseking an allegedly fraudulent mortgage bond. The Pennsylvania Supreme
Court stated:

Appellant urges the present case is properly within the purview of
a bill in equity because of the allegation of fraud. Although fraud, of
which forgery is & glaring example, i5 one of the principal justifications
for an equity proceeding, appellants here are not seeking cancelintion
of a written instrument, but damages only An ection gt law is the proper
remedy.

The Setlock v. Sutila opinion cited Korona v. Township of Bensalem, 122 A 2d 688, 689
{Pa 1956), an equity action brought by purchasers of lots pgainst sellers and the township
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for fraudulent representation as to the troe jegal status of the streets, rogds, and drainege
facilities. The Supreme Court in Korona noted that the court below

ruled in & lengthy opinion which ended with the conclusion that the
plaintiffs had a full, adeguate and complete remedy at law, wherefore
the court certified the case to the law side of the court. In so doing, the
court below acted properly.

See alao, Sixsmith v Martsolf, 196 A 24 662, 663 (Pa. 1964) (citations omitted) where, in an
action in equity to reform a contract allegedly secured by fraud and to restrain collection of
a note given ag part of the purchase price, the Supreme Court said:

1t is well esteblished that a court of equity will not grant relief to one
who has a complete and adequate remedy at law. This is so, as a gen-
eral rale, even though fraud be the basis of the action,

Algo, in ane of the cages which plaintifis cited—Quvermiller v. Town and Village Insur-
ance Service, 21 A 2d at 413, quoting Prudential Insurance Company of America v, Ptohides,
186 A 3886, 390 (Pa.Super. 1936)—the Superior Court sajd:

"The general rule seems to be that where an instrument has been
frandulently obteined the concurrent jurisdiction of eguity should be
exercised undens the remedy at law is sufficiently complete and speedy,
as compared with the eguitable remedy, to make it equally adeguate
mnd efficacious.”

Plaintiffs' position thet it may bring an equity action to eliminate defenses that the
opposing party will raise in a breach of contract action i at odds with the well-accepted
legal prohibition against piecemeal litigation. If T accept plaintiffs’ position, the following
are illustrations of what are now garden-variety actions at law thet would, if a plaintiff
desired, be resolved through an equity action followed by an action at law.

Al

The contractor failed to pay the subcontractor the final $91,000 of the contract price
because the job was not completed until July I, 1996 and the contract contained a liqui-
dated damage provision of $1,000 per day for each day that the job was not completed after
April 1, 1996. The subeontractor intends to bring & civil action to recover the $81,000, Prior
to bringing this action, the subcontractor would be permitted to bring an equity action to
enjoin the contractor from raising the “delay”™ defense to defeat the claime that the subcon-
tractor will make under the contract between the contractor and subcontractor where the
subcontractor alleges that the contractor frandulently induced the subcontractor to delay
starting the job until the contractor hed completed the roofing work.

B.

The piaintiff left her job to accept employment with the defendant. The plaintiff was
hired to supervise a construction project that would last approximately two years. The
plaintiff signed a contract which provided that either party could terminate the employ-
ment agresment upon sixty-days’ netice, The defendant sent a sixty-day notice termninating
the agreement within one month after the plaintiff began her employment. The plaintif
contends that the defendant induced her to leave her prior job by promising that her
employment wonld continue until the completion of the construciion project except for cause
shown, and that the defendant frandulently represented that the employment agreement
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which the plaintiff signed was a standard form and the sixty-day termination cleuse did
not cover the situation in which an employee was brought in to work on & ppecific project.
Before bringing a civil action based on the breach of the employment sgreement, the plain-
tiff would be permitied to bring an equity action to enjoin the defendant from asserting that
the terms of the employment agreement differ from the defendant’s representations to the
plaintiff.

C.
The plaintiff purchased an office building from the defendant, Within three months

after the purchase, the plaintiff experieneed severe water problems. The plaintiff repaired
the roof at & cost of $100,000. The plaintiff intends to bring an action at law to recover the
money spent to repair the roof

Before bringing the action at lew, the plaintiff would be permitted to bring the follow-

ing equity action. The seller falzely stated that the roof had been replaced five yeers ago
when, in feet, it wes last replaced twenty years ego and the seller falsely stated that the
water damage which the plaintiff ohserved prior to signing the agreement of sale involved
& minor problem that had been corrected, Before suing to recover the cost of repairing the
roof, the plaintiff would be permitted to bring a separate equity action to obtain an injunc-
tion barring the seller from relying on a clause in the sales agreement stating that the
seller makes no representations concerning the condition of the building, that the buyer is
responsible for its own inspection and that the buyer takes the property “asis”

In summary, ordinarily equity will provide & remedy only where there isn't available

to the plaintiff a full, complete, and adequate remedy at law. There may be instances in
which a party may wtilize equity to rectify the conseguences of a fraud even though there is

an adequate remedy at law® {although I believe that the courts, in fact, ellow a party who
has been the victim of a frand to pursue an equity action only when the equity action
provides a remedy that is superior to Bny remedy at law). Howaver, equity is never avail-
able where an action at law will provide a {full, complete, and adeguate remedy and where
an equity action will not do so

V.

Becauge I find that plaintifft may not pursue this equity action for the reasons set
forth in Parts I-1V of this Opinion, I need not consider whether the principles that govern
Vale Chemical Co. v, Hartford Aceident and Indemnity Company, 516 A.2d 684 (Pa. 1986),
and its progeny bar thie equity action.

Tor these reasons, I enter the following order of court:

ORDER OF COURT

On this 17th day of July, 1896, upon consideration of defendants’ preliminary objec-
tions, it is hereby ORDERED that defendants’ preliminary objections raising the existence
of & full, complete, and adequate nonstatutory remedy at law are sustained.

BY THE COURT
[o/Wettick, J.

5 Tonity will assume jurisdiction in cases of fraud to grant complete relief to the
injured party, notwithstanding the existence of a concurrent remedy at law by an action of
eppumpsit.” 14 Std. Pa. Prac. 2d §79:25 at 113-14 (1883) (emphasis edded).
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DISPOSITION: [*1] Defendant’'s motion for summary judgment DENIED with respect to
counts I (breach of contract) and IX {declaratory judgment). Plaintiff's motion for partial
summary judgment DENIED with respect to counts I {(breach of contract) and IX {declaratory
judgment). Defendant's motion for summary judgment DENIED with respect to counts IV
(unjust enrichment) and XII (equitable rescission). Defendant's motion for summary
judgment GRANTED with respect to count V (negligence). Defendant’s motion GRANTED IN
PART with respect to plaintiff's claims in counts VII (negligent misrepresentation), X (fraud)},
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sewer lines and defendant's alleged failure to follow the One Call Act and DENIED in all other
respects.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff surety company and defendant municipal authority
cross-moved for summary judgment in the surety's action alieging, inter alia, negligence,
breach of contract, negligent misrepresentation, fraud, and civil conspiracy.

OVERVIEW: This suit arose out of a sewer project. The crux of the cross-motions
concerned interpretation of a takeover agreement provision. The surety contended the
extrinsic evidence confirmed that "liability” referred to its out-of-pocket obligation to
expend money on the project up to the penal sum of its performance beond and did not
refer to some ensuing obligation to the authority in the event the project stopped short of
completion. The authority argued "liability" referred to the surety’s liability upon default of
the original contract, as opposed to a cap on the surety's overall liability as to the project.
A review of the agreement and the extrinsic evidence led the court to conclude that
"liabllity" was ambiguous. The phrase "Surety's liability" was not qualified by language that
could aid the court in interpreting its rneaning. Examining the context of the agreement, it
was unclear whether the paragraph was a specific contractual provision that trumped the
general requirement for the surety to complete all work under the terms of the original
contract. Evidence of trade usage did not clear up the ambiguity. It was for the trier of fact
to determine which interpretation was correct,

OUTCOME: The authority’s motion for summary judgment was granted as to negligence,



and granted in part as to negligent misrepresentation, fraud, and civil conspiracy. The
surety's motion for summary judgment was denied in its entirety.

CORE TERMS: takeover, penal sum, surety's, performance bond, ambiguous, summary
judgment, completion, ambiguity, bid, extrinsic evidence, contractual, obligee,
misrepresentation, default, estimate, contractor, venture, sewer, contract price,
exhausted, unjust enrichment, latent ambiguity, proffered, cap, proposed agreement,
indebt, bonded, final agreement, respect to counts, original contract
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OPINION

MEMORANDUM ORDER
CONTI, District Judge

In this memorandum order, the court considers the final two cross-motions for summary
judgment filed by the principal parties involved in this suit that arose out of a costly sewer
project in East Bethlehem Township, Pennsylvania. * Specifically, the court considers the
cross-motions for summary judgment filed by defendant East Bethlehem Township Municipal
Authority ("defendant” or "EBTMA"} and plaintiff Mid-State Surety Corporation ~("plaintiff' or
"MSS"). EBTMA filed a motion for summary judgment with respect to the claims contained in
counts I, IV, V, VII, IX, X, XI and XII of plaintiff's complaint and the amendment fo plaintiff's
complaint. 2 Plaintiff in its response to the motion agreed that count V (negligence) should be
dismissed and disputes the remainder of defendant's arguments. In addition, plaintiff filed a
motion for partial summary judgment with [¥3] respect to counts I {breach of contract} and
IX (declaratory judgment) of its complaint and the counterclaim asserted in defendant's
answer (Doc. No. 21, PP43-48). After reviewing the submissions of the parties and the
voluminous record, plaintiff's motion for partial summary judgment shall be denied in its
entirety. Defendant's motion for summary judgment shall be granted as to count V
(negligence} in its entirety, and granted in part as to counts VII (negligent




misrepresentation), X, (fraud) and XI (civil coanspiracy) of plaintiff's complaint regarding
defendant's alleged misrepresentations as to wildcat sewer lines and aileged failure to comply
with the Pennsylvania One Call Act, PA, STAT. ANN. tit. 73, §§ 176, et seg. In all other
respects defendant's motion shall be denied, and the case shall be set for trial.

FOOTNOTES

1 The court previously granted the motion for summary judgment filed by third-party
defendant Intand Waters Pollution Controls, Inc. See March 31, 2005 Mem. Op. (Doc. No.
171). The court also previously granted in part and denied in part the motion for

summary judgment filed by defendant Gannett Fleming. See June 30, 2005 Mem. Op.
{(Doc. No. 189). [*4]

» Plaintiff's claims against EBTMA include: breach of contract (count I); unjust enrichment
(count IV); negligence (count V); negligent misrepresentation {count VII}; and
declaratory judgment (count IX). Plaintiff also filed an amendment to the original
complaint, which added claims against defendant for fraud (count X), civil conspiracy

- {count XI), and equitable rescission {(count XII). Defendant's motion for summary
‘judgment challenges all of plaintiff's claims.

Background

3

FOOTNOTES |

3 The statement of facts filed by the parties focuses exclusively upon the dispute over the :
. proper interpretation of the Takeover Agreement between MSS and EBTMA. The parties’

. respective briefs, however, reference the arguments made by MSS and Gannett Fleming

| ("GF") in GF's motion for summary judgment, including the statement of facts filed in

- accordance with that motion. Accordingly, the court will briefly recite the facts set forth in ‘
| its memorandum opinion issued on June 30, 2005 (Doc. No. 189), supplementing those
facts with the additional evidence submitted by the parties with respect to the Takeover
. Agreement. For a more extensive factual background relating to the negligence |
“misrepresentation and fraud claims (counts VII and X of the complaint), the parties are

' directed to review the June 30, 2005 memorandum opinion.

[*¥5] I. The bid process for Contract # 1

In 1991, a feasibllity study was prepared with respect to the design of a new sanitary sewer
system in East Bethiehem Township, Pennsylvania. EBTMA, the owner of the project, retained
Gannett Fleming ("GF"} to provide engineering services on the project pursuant to an
engineering services agreement and various amendments to that agreement. The project
was funded in part by Rural Utility Services ("RUS"), an agency of the United States
Department of Agriculture. For planning, bidding, and construction purposes, the work on the
project was broken down into five different contracts:

. Contract # 1 -- Construction of Sanitary Sewers; 4
. Contract # 2 -- Sewage Pump Stations;

. Contract # 3 -- Sewage Treatment Plant;



. Contract # 4 -~ Plumbing and Heating for Plant; and

. Contract # 5 -- Electrical Work for Plant.

FOOTNOTES

4 Contract # 1 was divided into four subparts: A, B, Cand D.

In the original feasibility study in 1991, GF estimated the cost of Contract # 1 at$ [*6]
3,586,000. The drawings that resulted from the 1991 feasibility study did not include any
notations showing rock overhangs made by a previous engineer who prepared design plans
for a sewer project in 1973, Over the next several years, communications took place between
GF engineers and RUS engineer Korah Abraham regarding the proper cost per iinear foot of
the project. GF estimated that a cost of approximately $ 80 - $ 100 per linear foot was
appropriate, while RUS asserted that a the correct price per linear foot was around $ 38 - §
46. GF became concerned that RUS was "not taking into consideration that there is rock in
the project area which will make the cost per linear foot higher.” Monroe Dep. at 108-09;
Pl.'s App. (Doc. No. 154) Ex. P, Dep. Ex. 45. Specifically, GF was concerned that bids might
be higher than estimated project costs, and that the project would no lenger be feasible, 5

 FOOTNOTES

|
s In addition, GF would not have been compensated for several years of time and }
' expenses in the design phase (valued at $ 250,000) unless the bids were low enough to }
. make the project economically feasible, i

[¥7] RUS, GF, and EBTMA eventually arrived at an "agreed upon” cost estimate of § 7.1
million for the entire cost of the project. That amount included all project costs, construction
costs, engineering costs, and legal costs. Of that amount, GF understood that $ 5.4 million
was allocated for construction costs for the entire project. Despite this understanding,
however, GF's project engineer prepared an estimate for Confract # 1 in the amount of $
6.576 million in March 1996, The project engineer was subsequently instructed that GF did
not "have the budget to argue” with RUS, and was directed to use "the figure in [the]
Feasibility Report and concentrate on getting the job done.” Monroe Dep. Ex. 77. Following
some design changes, the next cost estimate GF prepared for Contract # 1 -- utilizing the
same unit prices used in the March 1996 estimate -- was $ 5.45 million. ¢ In 1999, GF
prepared a final cost estimate. The project manager who prepared the estimate, Jack Rae,
determined that a unit cost of $ 50 per lineal foot was appropriate. This estimate, however,
was too high for the amount of funding available for Contract # 1, which Rae determined to
be $ 3.156 million. In order [#8] to adjust the estimate to the amount of funding available,
Rae made a mathematical calculation and reduced the unit cost to $ 42.09 per lineal foot.
That caiculation was not based upon any reduction in the scope of the project or in response
to any requested design changes; rather, the reduction was based solely upon the
construction budget. Rae Dep. at 52-53.

;FOOTNOTES

s The date at which this cost estimate was prepared is unclear from the record.

As explained more fully in the court's June 30, 2005 memorandum opinion regarding GF's



motion for summary judgment, there is some evidence in the record that GF was aware of
mismarked utility lines, unmarked "wildcat" sewer lines, and the existence of rock in the
project area. Regarding the problem with mismarked utility lines, RUS requested GF to place
a caution note on the design plans so that bidders could adjust appropriately their bids. A GF
internal memorandum dated February 17, 1997, stated that GF was going to: "Place a
notation on each plan sheet in a ‘caution’ format, [*9] that the owners of the various
utilities may not know exactly where the utility is.” GF App. I {Doc. No, 136) Ex. 11. GF did
place a notation on the design drawings. That notation, however, was standard language GF
placed on all of its design drawings and did not refer specifically to the fact that utility lines
on the drawings may be unmarked or mismarked.

Contract # 1 was advertised for bid in two trade publications, Pittsburgh Construction News
and The Dodge Report, respectively on July 20 and 23, 1999. Pittsburgh Construction News
listed the estimated price at $ 3.156 million for Contract # 1, while The Dodge Report listed
the estimated price for ali five contracts at ¢ 5.4 million. Paliotta General Contractors, Inc.
paid the requisite price of $ 200.00 and received a set of contract documents from GF. At the
time Paliotta received the contract documents, its bonding capacity as set forth by its surety,
MSS, was $ 4 million. Paliotta obtained a bid bond in the amount of 5% of the bid total from
MSS prior to submitting its bid, and Paliotta's eventual bid in the amount of $ 3,847,347.55
was the low bid for Contract # 1. After Paliotta was determined to be the low [*10] bidder,
MSS requested Paliotta to reevaluate its bid numbers because there was a spread between
Paliotta's bid of approximately $ 3.8 million and GF's estimate of approximately $ 3.2 million.
Paliotta reevaluated its bid, specifically comparing its estimate to defendant's estimate, and
subsequently informed MSS that it was confident in its bid. Paliotta claims that this
confidence arose, in part, on the basis of a comment made by GF's project manager that
Paliotta's bid was "good" and "right in there."

Paliotta received a notice of intent to award the project contract from EBTMA on November 2,
1999, On December 30, 1999, Paliotta entered into a contract with EBTMA to complete the
construction of sanitary sewers in East Bethlehem Township (Contract # 1). Id. P7; Pl.'s App.
Ex. C. MSS thereafter issued performance and payment bonds to Paliotta for Contract # 1.
Def.'s S.F. P8, 7 Paiiotta began work on the project and encountered large quantities of rock
and over 600 utility interferences. Pl.'s App. Ex. H. These interferences -- which piaintiff
claims were known to EBTMA and GF and omitted from the design plans because of fraud and
negligence -- impacted Paliotta's ability to meet [*11] it contractual obligations to EBTMA. &

'FOOTNOTES

7 A payment bond guarantees the payment of subcontractors, suppliers, and laborers. A
performance bond "guarantees that [the] contractor will fully perform contract and
“guarantees against breach of contract.” BLACK'S LAW DICTIONARY 1138 (6th ed. 1990).

'8 As discussed more fuily in the court's June 30, 2005 memorandum opinion, the parties
-dispute the extent to which Paliotta (and likewise plaintiff) should have expected rock and !
utility interferences on the project. The parties further dispute the degree to which :
' plaintiff and Paliotta should have relied solely upon the design drawings and
representations of GF in the face of contractual provisions that sought to limit EBTMA and
- GF's liability for underground interferences. 5

1. The Takeover Agreement
A. The negotiations over the Takeover Agreement

By early June 2000, it was apparent to all parties involved that Paliotta would be unable to



meet its obligations under its contract with EBTMA, and [*12] that Paliotta would have to
enter into veluntary default. ® In connection with this impending reality, MSS began
negotiating the terms of a Takeover Agreement with EBTMA that would be correspondingly
executed along with a letter establishing Paliotta's voluntary default. ¢ On June 23, 2000, B.
Michael Bowen, claims manager for MSS faxed Stephen Regish of EBTMA a form copy of a
proposed Takeover Agreement under which MSS would perform or procure the remaining
work under the contract documents. * Def.'s App. (Doc. No. 130} Ex. A at Dep. Ex. 3.
Paragraph 11 of that proposed document contained the following pertinent language:

11. Obligee agrees that under no circumstances shall Surety's liability exceed the
penal sum of its Bond and that all payments made by Surety to any person or
entity on account of the work covered by the Contract shall be deemed to be
payment under Surety's Bond and shall reduce the penal sum of the Bond in an
equal amount. Surety shall not indebt Obligee to any third party for work in
excess of the penal sum of the Bond,

Id.

: 'FOOTNOTES

9 It appears that, by early June, Paliotta was unable to meet its obligations under the ;
- payment bond, and that MSS was required to step in under its payment bond obligations, |
' See Def.'s App. Ex. A, Dep. Ex. 21, see also Bowen Dep. at 45-46, [¥13]

10 Paliotta's voluntary default would trigger MSS's obligations under the performance
 bond, thus necessitating the need for a Takeover Agreement.

11 The fax cover sheet was dated June 22, 2000. The "stamp" at the top of the fax,
however, indicates it was sent at 2:56 p.m. on June 23, 2000. Id,

There is no further correspondence in the record between the parties regarding the June 23,
2000 fax. On July 10, 2000, Bowen faxed another form takeover agreement to Regish for his
consideration. Pl.'s App. Ex. F. That form agreement contained the identical proposed
provision (paragraph 11) referenced above. Id. Regish irmmediately faxed the form
agreement to GF and RUS. Def.'s App. A, Dep. Ex. 5. The next day, RUS sent an email to GF
and a fax to EBTMA indicating its "SERIOUS concerns” regarding the proposed agreement. Id.
Ex. A, Dep. Ex. 6 {capitalization in original). RUS explicitly stated that the language of
propoased paragraph 11 was "UNACCEPTABLE." Id. (capitalization in original); Pl.'s App. Ex.
G. *2 In a letter dated July 21, 2000, Josh Carroll, Esq., EBTMA's attorney, responded [*14]
to plaintiff's proposed takeover agreement. In the letter, Carroll stated that EBTMA and RUS
had several concerns over provisions in the proposed takeover agreement, and that, because
RUS was the funding agency for the project, RUS was required to concur in any takeover
agreement entered into by EBTMA. Pl.'s App. Ex. G. Carroll attached to the letter the "list of
concerns” raised by RUS. In order to avoid problems with the proposed agreement, Carroll
suggested that Paliotta's contract with EBTMA be assigned to Inland Waters Pollution
Controls, Inc, plaintiff's proposed completion contractor. Id.

FOOTNOTES

12 Specifically, RUS stated:

-- Clause 11: THIS PROVISION IS UNACCEPTABLE, This eliminates the
autematic escalation of the bonding capacity as expressly provided in the



performance and payment bonds, and may also serve to limit obiigations
during the required one-year period following contract completion.

Id. (capitatization in original).

On July 26, 2000, Bowen sent Carroll a copy of a takeover [¥15] agreement that MSS had
entered into with respect to another project. Paragraph 21 of that agreement, which
contained language regarding the surety's liability under the takeover agreement, stated as
foilows:

21. Obligee agrees that the Surety's liability will not exceed the penal sum of the
Performance Bond and that all payments made in excess of those amounts paid
by Obligee to the Surety . . . shall be deemed to be payment under the Surety’s
Performance Bond and shall reduce the penal sum of the Performance Bond in an
equal amount. Surety shall not contract with the Completion Contractor for any
extra work without prior written consent of the QObligee.

Pl.'s App. Ex. H. Peter Thomson, counsel for Paliotta, faxed Carroll a letter on August 4, 2000,
which stated that a takeover agreement had to be finalized or Paliotta would seek delay
damages under the contract. Rev.'d Jt. Stip. Facts (Doc. No. 188) ("R.J.5.F.") P11; Def.'s
App. Ex. A, Dep. Ex. 11. That same day, Carroll drafted a proposed takeover agreement
using the previous drafts proposed by MSS and the comments to those drafts provided by
RUS, GF, and EBTMA. The next day, August 5, 2000, Carroll faxed the proposed [¥16]
takeover agreement to Thomson and Barbara McMillen at RUS. R.1.5.F. P12. Carroll's
proposed agreement did not contain any limitation of MSS's liability as to the penal sum as
previously set forth in the three MSS proposed takeover agreements. Id.

Thomson responded to Carroll's draft on Monday, August 7, 2000. In a letter to Carroll,
Thomson stated that MSS required the language set forth in paragraph 11 of MSS's proposals
on june 23, 2000 and July 10, 2000, in order to reach an agreement. Id. P14: Pl.'s App. Ex.
I. 13 The next day, Thomson sent Carroll another letter, in which he indicated he received a
fax from McMillen objecting to the language set forth in the August 7, 2000 letter. Thomson's
letter stated that he "worked out a solution” with RUS, and requested that the following
language be added to EBTMA’s proposed takeover agreement:

Obligee agrees that under no circumstances shall Surety's liability exceed the
penal sum of its Performance Bond. The balance of the contract price must be
exhausted before the penal sum /s reduced. Surety shall not indebt Obligee to
any party to pay for work in excess of the penal sum of the Performance Bond.

Def.'s [*17] App. Ex. 1, Dep. Ex. 15 (emphasis added). This proposed language constituted
a "third option” -- i.e., it provided that based upon the contract balance {at that time,
approximately $ 2.5 million) and the penal sum of the performance bond (approximately $
3.5 million), EBTMA had enough coverage to complete the project. Def.'s App. Ex. A at 65-70.
Under this option, the penal sum would be reduced once MSS made payments for work which
were not reimbursed under the original contract. R.5.J.F. P17.

'FOOTNOTES
113 As stated, supra, paragraph 11 stated as follows:

Obligee agrees that under no circumstances shall Surety's liability exceed the
penal sum of its Bond and that aill payments made by Surety {o any persen or



entity on account of the work covered by the Contract shall be deemed to be
payment under Surety's Bond and shall reduce the penal sum of the Bond in
an equal amount. Surety shall not indebt Obligee to any third party for work
in excess of the penal sum of the Bond.

Def.'s App. Ex. A, Dep. Ex. 3.

Carroll [¥18] spoke with Regish, McMillen, and a representative about whether the "third
option” would provide EBTMA was sufficient funds to complete the project. Id. Ex. 1 at 69. 4
GF told Carroll that they believed the third option was feasible based upon the amount and
type of work remaining on Contract # 1. Id. On August 15, 2000, Carroll faxed an EBTMA-
proposed takeover agreement to MS5's Bowen. Paragraph 22, as set forth below, contained a
slight modification of the so-calied "third option™;

22. The Owner agrees that under no circumstances shall the Surety's liability
exceed the penal sum of its Performance Bond. The balance of the contract price
must be exhausted before the penal sum begins to reduce. The Surety shall not
indebt the Owner to any party to pay for work in excess of the penal sum of the
Performance Bond.

Def.'s App. Ex. A, Dep. Ex, 18 (emphasis added). In a letter sent along with the proposed
agreement, Carroll stated that he made "one minor change in the language submitted by Mr.,
Thomson for grarnmatical purposes.” Id, Carroli further stated:

That change was made to the second sentence of paragraph number 22, "The
balance of the contract [¥19] price must be exhausted before the penal sum
begins to reduce." The sentence submitted by Mr. Thompson read "The balance of
the contract price must be exhausted before the penal sum is reduced."

Id.

FOOTNOTES
f14 Carroll specifically testified in his deposition: "What we had begun to discuss at that \
. point was whether or not we should insert language that's in this letter in order to make it |
. more clear the fact that we would be willing to possibly limit the surety's liability.” Def.'s ¢
App. T Ex, A at 69, |

|
S

EBTMA's board met on the evening of August 15, 2000, and requested additional changes to
the {anguage of the proposed takeover agreement. On August 16, 2000, Carroll sent a
revised copy of the proposed takeover agreement to Bowen. That proposed copy, however,
did not contain any changes to the paragraph regarding reduction of the penal sum of the
bond. R.J.S.F. P21. Due to other changes in the proposed agreement, however, paragraph 22
became paragraph 20. Pl.'s App. Ex. J. Thereafter, MSS and EBTMA negotiated [*20]
specifically over paragraph 20. Bowen claims that he requested Carroll to take out of the
proposed agreement the second sentence of paragraph 20, which stated: "The balance of the
contract price must be exhausted before the penal sum begins to reduce.” Def.'s Ex. E,
Bowen Aff. P4. 5 Bowen claims that he made the request "out of concern that this sentence
may be argued to mean that Mid-State would not receive credit against the penal sum for
monies spent in performing the work until the entire contract price had been paid out, which



would mean that Mid-State would not receive credit until all of the work was complete.” Id.
P5. Carroll does not specifically recall speaking with Bowen or any other MSS representative.
He, however, did recall that M$S had objections to the second sentence of paragraph 20.
Def.'s App. Ex. A at 82-83.

FOOTNOTES

15 In a faxed copy sent to Regish, Don Morosky of GF crossed out all of the language
contained in paragraph 20 referencing a reduction in the penal sum. See Def.'s App. I Ex.
A, Dep. Ex. 20.

[*21] On August 21, 2000, Carroll sent Bowen a "final" draft of the takeover agreement.
R.].S.F. P24. In a letter which accompanied the proposed agreement, Carroll wrote: "Please
pay attention to paragraph 20. I believe this addresses your concerns." Paragraph 20 of the
final takeover agreement stated as follows:

20. The Owner agrees that under no circumstances shall the Surety's liability
exceed the penal sum of its Performance Bond. The Surety shall not indebt the
Owner to any party to pay for work in excess of the penal sum of the
Performance Bond.

Pl.'s App. Ex. K. This final version of paragraph 20 deleted the second sentence that was
contained in the August 16, 2000 version of paragraph 20 regarding the relationship between
the contract price and the reduction of the penal sum of the performance bond.

MSS sent a signed copy of the Takeover Agreement to EBTMA on August 30, 2000. Jt.
Concise St. of Facts ("J.C.S.F.") (Doc. No. 187) P25. In a letter sent to Regish along with the
signed copy, Bowen wrote that: "Mid-State Surety, in the Takeover Agreement, has agreed
to be liable to the full extent of the bond penalty above the contract balance.” Pl.'s App. Ex.
C. 26 [*22] The next day, September 1, 2000, Regish sent Bowen a sighed copy of the
Takeover Agreement. Id. Ex. D. 7 A letter enclosed with the Takeover Agreement stated: "By
executing this Agreement, the Authority expects Mid-State Surety and Inland Waters to
provide the necessary resources to complete the project in accordance with the terms of the
contract.” Id. In a letter to GF vice president Donald Morosky dated October 3, 2000, Bowen
wrote that EBTMA was "protected by the underlying Mid-State performance bond as well as
the Takeover Agreement between Mid-State Surety and the Authority, which provides Mid-
State Surety is financially liable to the full sum of its performance bond after all contract
balances are exhausted." Id. Ex. E {emphasis added).

' FOOTNOTES
16 Bowen wrote that the purpose of the letter was to “clarify any misunderstandings we

may have had in the past.” Id.

17 Although the final Takeover Agreement states that it was "executed" August 21, 2000,
that date does not seemn to be the date that it was signed by all the parties. Regish's
letter dated September 1, 2000, indicates that EBTMA signed the Takeover Agreement
~and returned it to MSS on that date.

t

[#23] Plaintiff subseguently entered into a "Contract for Completion of Construction
Contract” (the "compietion contract”") with Inland Waters Poliution Controls, inc., whereby
Inland Waters agreed to compiete certain work not performed by Paliotta, subject to the



terms of the completion contract. Similar to Paliotta's difficuities, Inland Waters encountered
numerous subsurface rock and utility interferences. After plaintiff spent over $ 4.2 million on
the project beyond the contract balance subseguent to the execution of the Takeover
Agreement -~ approximately $ 710,000 in excess of the penal sum of the performance bond -
- plaintiff ordered Intand Waters to stop work on the project and brought suit asserting
various claims against GF and EBTMA. R.J.5.F. P35.

C. March 28, 2002 memorandum opinion and additional discovery

On September 26, 2001, piaintiff brought a motion for partial judgment on the pleadings
(Doc. No. 40) with respect to its declaratory judgment claim at count IX. Plaintiff argued that
the language of paragraph 20 of the Takeover Agreeament was clear and unambiguous, and
that it entitled Midstate to a declaratory judgment: "(i) that Mid-State's llability under the
Takeover [*¥24] Agreement is limited to the penal sum of the Performance Bond, $
3,539,559.75 and (i) that Mid-State is not liable for any costs to complete the project to the
extent that such costs are in excess of the Performance Bond.” March 28, 2002 Mem. Op.
{Doc. No. 45) at 2. MSS argued that the specific clause in paragraph 20 that stated "under
no circumstances shall the Surety’s liability exceed the penal sum of its Performance Bond"
required MSS to perform work under paragraph 2 of the agreement only until it paid or
incurred costs equal ko or in excess of the penal sum of the Performance Bond. Id. at 3. In
contrast, EBTMA argued that paragraph 20 did not modify paragraph 2, and that MSS was
obligated to complete all of the work specified in the original contract. Id. at 4. The court
determined that the term "liability” in paragraph 20 was ambiguous. Id. at 5. According to
the court:

. .. "the Surety's liability" in paragraph 20 could refer either to Mid-State's
potential legal obligation to pay the Authority for damages upon breach of the
Takeover Agreement, or the debt Mid-State would incur during performance
through hiring other subcontractors to undertake the actual [*25] sewage
system construction. Because the ambiguity is contained in the meaning of
hability -- whether liability refers to Mid-State's Jegal lfability to the obligee of the
performance bond (the Authority) upon breach or debt liability to third-party
contractors -- it is not cured by the phrase "under no circumstances” and
interpretation will require an examination of extrinsic evidence such as trade
usage. Thus, although it is possible that paragraph 20 limits the amount of debt
Mid-State is obligated to accrue in the performance of the work, because the
language is subject to more than one reasonable interpretation it is ambiguous
and judgment on the pleadings is inappropriate.

Id. at 5-6 {emphasis added). 18

 FOOTNOTES |
-18 In a footnote to the opinion, the court stated: "The context of the agreement may even .
“lend some support to the Authority's interpretation that fiability refers to legal liability for
 breach, since the paragraph preceding the one at issue discusses the prevailing party's i
“entitlernent to costs and attorneys fees in the event of litigation to enforce the Takeover .
“Agreement." Id. at 6 n.4.

[*26] Following the court's rufing, the parties engaged in discovery in order to aid the
court in resolving the ambiguity in the Takeover Agreement. The parties also retained
experts to opine on trade usage and custom in the surety industry regarding the language at
issue in the Takeover Agreement. MSS retained Thomas E. Crafton, Esq. as its expert. Mr.
Crafton stated in his expert report that a surety faced with a performance bond claim



essentially has four options: (1) to finance the bonded contractor in the bonded contractor's
completion of the bonded work; (2) to tender to the obligee another contractor along with a
check for the difference between the contract balance and the cost to complete the bonded
work as determined by the completion contract; (3) to do nothing and allow the bond obligee
to complete the bonded work and look to the surety to be reimbursed pursuant to the terms
of the performance bond; and (4) to take over the performance of the bonded work and
enter into a completion contract with a relet contractor for the completion of the bonded
work. Def.'s App. G, Dep. Ex. 313 at 3-4. Mr, Crafton further noted that without a clause in
the contract limiting its liability, [*27]1 MSS would not be protected by the penal sum of its
bond, but rather would become "a completing contractor faced with the obligations of
completing the bonded work without regard to costs.” Id. .

Mr. Crafton stated that the proposed agreement M55 submitted to EBTMA on July 10, 2000:

contained conditions which every right thinking surety insists upon prior to
entering into a takeover relationship with a performance bond obligee: obligee
commnits contract funds towards the costs of completing the bonded work
(Takeover Agreement Paragraph # 3) and the surety's lability under the
Takeover Agreement is limited to the penal sum of the performance bond
(Takeover Agreement Paragraph # 11). This condition (limitation or liability) is a
limitation upon the surety's obligation to perform *. . . all work not completed
under the Contract (Takeover Agreement Paragraph # 2).["] These essential and
fundamental takeover agreement conditions are BLACK LETTER LAW for all
attorneys and claim representatives involved in the handling of performance bond
claims. These essential conditions are prescribed by surety claim handiing
manuals of all major sureties and these essential conditions are, [¥28] without
exception, set forth in each and every FLSC publication and form agreement
relating to surety takeovers. No informed surety would ever enter into a
Takeover Agreement without these essential conditions, nor would such actions
be approved by the surety reinsurers customarily reinsuring performance bonds.

Id. at 4. 19 Mr. Crafton opined that throughout negotiations into the Takeover Agreement
MSS "relentiessly conditioned its agreement to enter into a takeover agreement upon the
condition that the penal sum of its performance bond would be 'capped.’™ Id. at 4. Mr,
Crafton concluded that MSS, "in negotiating the terms of the Takeover Agreement followed
precisely the standards and practices in the surety claims industry by insisting on language
which limited its completion obligations to an amount equal to the penal sum of its
performance bond." Id. at 6.

. FOOTNOTES

1s The July 10, 2000 proposed agreement examined by Mr, Crafton was not the final
“agreement entered into between the parties, |

[#29] EBTMA retained Brian E. Downey as its expert. Mr. Downey stated he agreed with
the four options a surety has when faced with a performance bond claim as set forth by Mr.
Crafton; however, Mr. Downey indicated that a surety in such a situation also has a fifth
option: to pay out the penal sum and receive a release from the owner. Mr. Downey also
opined that sureties customarily attempt to cap their liability to the penal sum of the
performance bond. Mr. Downey stated, however, that takeover agreements capping the
surety's liability customarily contain additional provisions that "work in tandem with that
penal sum cap” provision. Mr. Downey concluded that the contractual language in the final
Takeover Agreement did not contain the language that is customarily utilized to limit a
surety's liability to the penal sum of the performance bond, 2°



FOOTNOTES

20 In a hearing held June 10, 2004, the court granted plaintiff's motion to strike Mr.
Downey's expert report with respect to those portions of the report that contained legal
- conclusions as to: (1) whether the Takeover Agreement is ambiguous; and (2) whether
MSS breached a fiduciary duty in connection with underwriting the performance bond for
“Paliotta. See Tr. of hearing held June 10, 2004, at 11. The court held that Mr. Downey's
opinion as to the Takeover Agreement would be considered to the extent it examined the
custom in the surety industry. The court, however, stated that it would not consider the
‘report with respect to interpreting the specific contractual ambiguity at issue, which is an
.issue of faw for the court to determine. Id.

[*30] Standard of Review

HNIFFederal Rule of Civil Procedure 56(c) provides that summary judgment may be granted
if, drawing all inferences in favor of the non-moving party, "the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show
that there Is no genuine Issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law." FED.R.Civ.P. 56(c). ¥?FA motion for summary judgment
will not be defeated by the mere existence of some disputed facts, but will be defeated when
there is a genuine issue of material fact. Anderson v, Liberty Lobby, Inc., 477 U.S. 242, 247-
248, 91 L. Ed, 2d 202, 106 S, Ct. 2505 (1986). In determining whether the dispute is
genuine, the court's function s not to weigh the evidence or to determine the truth of the
matter, but only to determine whether the evidence of record is such that a reasonable jury
could return a verdict for the non-moving party. Id. at 249. "M3¥The court may consider any
material or evidence that would be admissible or usable at trial in deciding the merits of a
motion [*31] for summary judgment. Horta v. Sullivan, 4 F.3d 2, 8 (1st Cir. 1993) (citing
WRIGHT AND MILLER, FEDERAL PRACTICE § 2721); Pollack v. City of Newark, 147 F.Supp.

Ct. 554, 2 1. Ed. 2d 539 (1956) ("in considering a motion for summary judgment, the court
is entitled to consider exhibits and other papers that have been identified by affidavit or
otherwise made admissible in evidence."”) (emphasis added).

Analysis
I. Contract Claims -- Counts I and IX of plaintifi's complaint
A. The parties' interpretation of paragraph 20

The crux of the cross-motions for summary judgment concern the parties' competing
interpretations of paragraph 20 of the Takeover Agreement. Plaintiff contends that the
extrinsic evidence confirms that the term "liability” in paragraph 20 refers to plaintiff's out-of-
pocket obligation to expend money on the project up to the penal sum of its performance
bond ($ 3,539,559.75), and does not refer to some ensuing obligation to EBTMA in the event
the project stopped short of completion. Pl.’s Br. in Support of [¥32] Summary Judg. {Doc.
No. 128) at 3, 5. Under plaintiff's interpretation of paragraph 20, plaintiff was to receive
credit against the penal sum for monies it expended in performing work during the course of
the project. In contrast, defendant argues that the term "liability" in paragraph 20 refers to
plaintiff's liability upon default of the original contract, as opposed te a cap on plaintiff's
overall liability with respect to the project. Def.'s Br. in Support of Summary Judg. (Doc. No.
182) at 5. According to EBTMA, once MSS decided to enter into the Takeover Agreement and
perform work under the original contract, MSS was obligated to complete the work. * EBTMA
contends that paragraph 20 meant that, if MSS did not complete work under the contract,



MSS was "liable to the full extent of its payment bond, but no more.” Id. at 6, 2

FOOTNOTES

21 The court does not find merit in plaintiff's argument that defendant proffered a
different interpretation of the contract earlier in the litigation, and that, accordingly,
defendant is barred by the doctrine of equitable estoppel from asserting its "current”
interpretation of the agreement. Defendant's Brief in Opposition to Plaintiff's Motion for
Partial Summary Judgment on the Pleadings (Doc. No. 42) submitted to the court on
October 16, 2000, consistently asserted the position that MSS was obligated to complete
the work under the original contract, and that MSS would not receive any credit against

the penal sum until the contract balance was exhausted. On page 8 of its brief, defendant .

stated:

Plaintiff now seeks a ruling that Paragraph 20 of the Takeover Agreement
"caps"” its liability. The language of the provision does nothing more than
maintain the limit on Mid-States's liability for payment of a penal sum. Mid-
States {sic] proposed construction of the paragraph would vitiate Paragraph
2, which requires that the project be completed. Thus, the only reasonable
reading of the contract as a whole would apply the cap fo a situation where
Mid-State defaults under the completion contract and becomes fiable once
again for payment of the pepal sum. Thus, even if Mid-State performs
negligently or defaults, Mid-State's original liability will not increase. This
reasonable interpretation would not permit Mid-State to count invoices and
stop work on completion of the project, and also would not result in the
unreasonable reading out of the contract the requirement that the contract be
completed by Mid-State,

Def.'s Br. at 8 (emphasis added). On page 10 of its brief, defendant further stated:

[A] reasonable construction of this provision is that, if Mid-State defaults in
completion, then Mid-State will not be cailled upon to pay any more than the
penal sum. Hence, its "Hability" under the performance bond would not have
changed, even though it may have expended some monies in attempting
completion.

“1d. {emphasis added). Finally, page 11 of defendant's brief states:

Plaintiff seeks a ruling that it is entitled to add up the monies expended in
attempting to complete performance, and to simply stop when that amount
reaches the penal limit on the bond. This is not a reasonable interpretation of
the language at issue. Instead, the only reasonable interpretation of the
provision, one that gives effect to Paragraph 2 of the agreement, would apply
paragraph 20 in the event of a default by Mid-State.

1d. (emphasis added). [¥33]

‘22 The parties’ competing interpretations can also be viewed as turning on the issue of

- timing. Both parties agree that there is some form of a "cap” on plaintiff's "liability.” The

parties disagree, however, on the point at which plaintiff's liability is triggered under the

. Takeover Agreement. Under defendant’s interpretation, plaintiff's "liability" is triggered

- upon default of its contractual obligations under the Takeover Agreement. Thus,

- regardless of the amount of money plaintiff spends in an attempt to complete the prOJect
-once a breach occurs MSS is liable for the penal sum of its performance bond. Under

1
|



plaintiff's interpretation, however, its "Habliity" began at the point in which it expended
costs in excess of the remaining contract balance. Once the threshold of the remaining
balance was passed, plaintiff asserts that it couid be liable up to the amount of the penal
sum, but no more,

B. Pennsylvania Contract Law

In order to decide whether summary judgment is appropriate with respect to either of the
parties’ competing interpretations, the court will first proceed with an [*34] analysis of
pertinent Pennsylvania law regarding contract interpretation. 28 "M4¥The goal of contract
interpretation is "to discover the parties' objective mutual intent.” Duquesne Light Co. v,
Westinghouse Electric Corp., 66.F,3d 604, 613 (3d Cir..1995). "M*FIn undertaking the
interpretation of a contract under Pennsylvania law, the court must begin with the language
of the contract itself. Krizovensky v, Krizovensky, 425 Pa, Super. 204, 624 A.2d 638, 642
(Pa. Super. Ct. 1982) (stating that it is "fairly settled" that "the intent of the parties to a
written contract is contained in the writing itself."). "N6Fpennsyivania law follows the
presumption that “the parties’ mutual intent can be ascertained by examining the writing.”
Duguesne Light Co,, 66 F.3d at 613. Thus, "where the intention of the parties is clear, there
is no nead to resori to extrinsic aids or evidence.” Steuart v, McChesney, 498 Pa, 45, 444

1601, 1008 (3d. Cir. 1980} ("The strongest external sign of agreement between contracting

parties is the words they use in their written contract.”). [¥35]

'FOOTNOTES

23 Paragraph 22 of the Takeover Agreement states that Pennsylvania law governs the
contract. Pi.'s App. Ex. 1.

There is an exception to this general principle: if the court determines that a contract is
ambiguous, the parties are permitted to introduce extrinsic evidence in order to resolve the
ambiguity. Mellon Bank, 619 F.2d at 1011 (3d. Cir. 1980). The threshold question of whether
the contract is ambiguous is an issue of law for the court to decide. 1d. If the court finds the
contract is ambiguous, the ambiguity must be resolved by the trier of fact. Id; see Tigg Corp.
v, Dow Corning Corp., 822 F.2d 358 (3d Cir. 1987) (district court erred in granting motion for

summary judgment because contract was ambiguous and extrinsic evidence should have
been admitted to trier of fact to resolve ambiguity).

HN7fBecause the threshold determination of whether a contract is ambiguous is a province of
the court, courts have developed points of reference to aid in making the

determination {*36] whether a contractual term is ambiguous. For example, the United
States Court of Appeals for the Third Circuit, interpreting Pennsylvania law, stated that a
contractual term is ambiguous:

if, and only if, it is reasonably or fairly susceptible of different constructions and is
capable of being understood in more senses than one and is obscure in meaning
through indefiniteness of expression or has a double meaning.

Duquesne, Light Co., 66 F.3d at 614, "M8FThe court must consider "the words of the contract,
the alternative meaning suggested by counsel, and the nature of the objective evidence to be
offered in support of that meaning” in determining whether a term is ambiguous. Mzllon
Bank, 619 F.2d at 1011. Additionally, fN9Fthe court must interpret "trade terms, legal terms
of art, numbers, common words of accepted usage and terms of a similar nature . . . in




accord with their specialized or accepted usage unless such an interpretation would produce
irrational results or the contract documents are internalty inconsistent.” Id. at 1013.

HNIOEThe party asserting that a contractual provision is ambiguous may resort to extrinsic
evidence [*37] to support its claim that a specific term or phrase is a latent ambiguity.
Bohler-Uddeholm America, Inc. v. Ellwood Group, 247 F.3d 79, 93 (3d Cir._2001). ?* The
extrinsic evidence, however, cannot be utilized "to show that the parties intended something
different that was not incorporated into the contract.” Id. In other words, the ambiguity
inguiry must be about the parties' objective "linguistic reference.” Ld, at 93. When
determining whether a latent ambiguity exists, "the parties' expectations, standing alone, are
irrelevant without any contractual hook on which to pin them.” Duquesne Light Co,, 66 F.3d
al 614-15 n.9. Instead, "a party offers the right type of extrinsic evidence for establishing
Jatent ambiguity if the evidence can be used to support 'a reasonable alternative semantic
reference’ for specific terms contained in the contract.” Bohler, 247 F.3d at 94 n.3 {quoting
Mellon Bank, 619 F.2d at 1012 n.13). Thus, extrinsic evidence presented to establish a latent
ambiguity may be used to support an alternative interpretation of a term that "sharpens” the
term's meaning, but may not [¥38] be used to support an interpretation that "completely
changes” the meaning of the term. Bohler, 247 F.3d at 85 n.4. 25

' FOOTNOTES

24 V113 There are two types of ambiguities. A patent ambiguity is one that appears on
‘ the face of the contract and is the resuit of defective or obscure language. Baney v,
"Eoute, 2001 PA Super 260, 784 A, 2d 132, 136 (Pa, Super. Ct. 2001}, A patent ambiguity
_is "apparent just from reading the contract without having to know anything about how it !
. interacts with the world." RICHARD A LORD, 11 WILLISTON ON CONTRACTS § 33:40 (4th
-ed.) In contrast, a latent ambiguity "arises from extraneous or collateral facts which make
‘the meaning of a written agreement uncertain although the language thereof, on its face,
Supreme Court stated that "the usual instance of a latent ambiguity is one in which a
writing refers to a particular person or thing and is thus apparently clear on its face, but
444 A.2d at 663 (citations omitted, emphasis added). The distinction between patent and
“latent ambiguities has been deemphasized: "as the law changed and began to emphasize
- content over form . . . . Coincident with this change in focus has been a significant decline !
1 in the importance of the distinction between latent and patent ambiguities. Many courts !
- now concur that the distinction is largely 'an unprofitable subtlety.™ Richard A. Lord, 11
Witliston on Contracts § 33:40 (4th ed. 2004). While the court in the memorandum

opinion dated March 28, 2002, did not specifically identify the ambiguity in this case as a
. latent ambiguity, it is apparent to the court that the ambiguity was considered

atent. [*39]

; 25 The court of appeals in Bohler further stated that Pennsylvania law established that:

(1) mere disagreement between the parties over the meaning of a term is
insufficient to establish that term as ambiguous; {2) each party's proffered
interpretation must be reasonable, in that there must be evidence in the
contract to support the interpretation beyond the party's mere claim of
ambiguity; and (3) the proffered interpretation cannot contradict the commeoen
understanding of the disputed term or phrase when there is another term that
the parties could easily have used to convey this contradictory meaning.



1d. at 94-95,

The approach utilized by the United States Court of Appeals for the Third Circuit in Bohler to
determine if a contractual term was ambiguous is instructive. In Bohler, the parties entered
into an agreement to establish a joint venture to manufacture steel ingots. The joint venture
was primarily formed: (a) to allow the defendant to produce its own supply of steel ingots;
and (b) to permit the plaintiff, a Swedish corporation, to avoid stee! import quotas. [¥40]
Id. at 87. The contract specified that the parties would pay for the joint venture's overhead
costs in accordance with the percentage each partner controlled in the joint venture. One
clause in the agreement specified that the defendant could receive a rebate from the joint
venture if the amount of steel it "purchased" from the joint venture exceeded the defendant’s
allotted overhead percentage. Id. at 87. 26 After the plant commenced operation, a dispute
arose between the parties over the proper Interpretation of the term "purchases” in the joint
venture agreement. The defendant argued that buying ingots from the joint venture and
reselling them to third parties constituted a "purchase” under the agreement. Id. at 88. In
contrast, the plaintiff asserted that the joint venture sold the ingots directly to third parties at
the defendant's direction, and that the defendant was not entitled to a rebate on such
"purchases.” Id.

FOOTNOTES

26 The Agreement specifically provided as folliows: .

§ 2.3 Price Adjustment or Rebate for Contribution. Within 90 days after the
end of each calendar year of Seller [EUS], the prices with respect to the
purchase of Products during the preceding calendar year by Buyer [Ellwood]
shall be adjusted by way of rebate (after giving effect to quarterly estimated E
allowances) if Buyer's Purchases (net of returns and allowances) in any year ?
constitute more than 80% of the aggregate amount received by Seller in such
year in excess of aggregate above defined "base costs” for such year |
(hereinafter for this Section 2.3 referred to as "Contribution”). f

Id. at 92 (emphasis added).

[¥41] The district court determined that the agreement was ambiguous with respect to the
plaintiff's right under the contract to receive rebates on the basis of sales to third parties, and
the jury determined that the plaintiff breached the agreement by including third party ingot
that the contract was ambiguous, the court of appeals affirmed. The court of appeals first
examined the plaintiff's proffered "contractual hook,"” which was that the term "purchases” in
the agreement was ambiguous. The court of appeais noted that the plaintiff pointed to
several provisions in the joint venture agreement and the business plan that could become
meaningless if the defendant's interpretation was accepted. 1d. at 97-98. The court of appeals
also examined language that the defendant proposed during negotiations but was rejected by
the plaintiff and did not become part of the final business plan and agreement. Id. at 88 n.5.
77 Because the court of appeals determined that the plaintiff's "proffered interpretation of
these sections does not contradict the common meaning of the terms contained



therein [*42] but merely narrows those meanings,” the court next examined extrinsic
evidence offered by the plaintiff to support its alternative interpretation of the contract. Id, at
plaintiff's general counsel regarding the negotiation of the agreement; (2) a proposed
business plan the defendant sent to the plaintiff which stated that the primary purpose of the
joint venture was to supply ingots to its owners, not to third parties; (3) evidence that all
references to "third party purchasers" were deleted in the final version of the agreement; and
(4) an affidavit submitted by the plaintiff's president regarding his understanding as to when
the defendant was permitted to sell ingots to third parties under the agreement. Id. at 98-99.
The court of appeals concluded that the extrinsic evidence the defendant offered in support
of its interpretation "suppeorts its reasonable alternative interpretation of the agreement.” Id.
at 99-100. Thus, the court of appeals held that the district court was correct in determining
that the agreement was ambigucus and submitting the issue of the proper

interpretation [*43] of the contract to the jury to decide. Id. at 100.

:FOOTNOTES
27 See also Mellon Bank, 619 F.2d at 1014 (court stated that where clause the plaintiff
. demanded to be excluded during negotiations was contained in final agreement, and

twhere the plaintiff signed agreement notwithstanding inclusion of the clause, the plaintiff
: "became bound by the usual meaning” of the clause).

In summary, in determining whether the term "liability" is ambiguous in this case, the court
must decide whether the party's proffered "contractual hook" contradicts the common
meaning of the term or narrows its meaning. If the interpretation narrows the term's
meaning, the court may then consider extrinsic evidence offered by the party to establish a
latent ambiguity. If such evidence supports a reasonable alternative interpretation of the
agreement, the court may find the contract to be ambiguous. If the contract is ambiguous,
the court cannot grant summary judgment as a matter of law, and the finder of fact will
ultimately have [*44] to weigh at trial the evidence offered by the parties in support of
their respective interpretations and determine the proper interpretation of the contract.

C. The term "lability” in the Takeover Agreement is ambiguous and the trier of fact
will have to resolve the ambiguity

Applying the above principles of Pennsylvania contract law to the present dispute, the court
must first determine whether the term "liability” in the Takeover Agreement is ambiguous.
The court begins its analysis at the appropriate starting point: by examining the language of
the agreement itself, In this respect, the Takeover Agreement contains the following
pertinent provisions:

WHEREAS, the Owner desires to effect the completion of said Contract in order to
preserve the work in place and to expedite completion and to avoid delays and
inconvenience; and

WHEREAS, the Surety is willing to exercise its election to complete the Contract
as a measure of cooperation with the Owner providing Surety can be assured
that in doing so, it will receive the Contract payments as herelnafter set forth,

* ok % ok

2. The Surety agrees to perform or procure the performance of all work to be
[*45} completed or corrected in accordance with the terms and conditions of
the Original Contract and approved change orders thereto and its Performance



and Payment Bonds, the terms and conditions of which are incorporated herein
by reference.

3. The Owner acknowledges that the Surety shall receive all contract proceeds
upon completion of the work covered by the Contract in the manner specified by
the Contract. Accordingly, the Owner acknowledges that the remaining Contract
balance, as of the date of the signing of the Agreement, for the completion of the
contractis $ 2,575,270.05.

d %k ok ok

11. The parties to this Agreement accept that this Takeover Agreement should
not be construed to waive, limit, alter or amend any of the parties obligations,
rights, defenses or liabilities under the Bond or the Contract.

* ok ok X

15. If, for any reason, the terms and conditions of this Takeover Agreement
conflict with the requirements, rights, obligations or responsibilities enumerated
under the Contract, then the terms and conditions of the Contract shail
supersede this Agreement.

16. This Takeover Agreement constitutes the entire agreement between the
parties for purposes [#46] of the takeover of this project only. The contract
entered into between the Owner and the principal remains in full force and effect,

k% ok ok

19. In the event of litigation to enforce the terms of this Takeover Agreement,
the substantially prevailing party shall be entitled to its costs, including
reasonable attorney fees to the extent permitted by law.

20. The Owner agrees that under no circumstances shall the Surety's fiability
exceed the penal sum of its Performance Bond. The Surety shall not indebt the
Owner to any party to pay for work in excess of the penal sum of the
Performance Bond.

Pl.'s App. Ex. A {emphasis added).

EBTMA contends that the meaning of the term "liability” is apparent from the term's plain
meaning and the language in the corresponding provisions of the contract. According to
EBTMA, several provisions in the Takeover Agreement clearly mandate MSS to complete
Contract # 1, and that, to accept MSS's interpretation of "liability” would be to nulflify those
express provisions of the Takeover Agreement that require MSS to complete Contract # 1.
See Second Federal Savings and Loan Ass'n v. Brennan, 409 Pa, Super. 581, 598 A.2d 497,
1000 (Pa. Super, Ct, 1991) [*47] (stating that one part of a contract cannot be read to
annul another part of the contract, and that a contract must be construed, if possible, to
effect all of its terms). In addition, EBTMA asserts that the inclusion of paragraph 20
immediately following paragraph 19 (which addresses litigation between the parties over the
Takeover Agreement) indicates that, if MSS fails to complete the contract, MSS's liability to
EBTMA upon default of its contractual obligations Is capped at the penal amount of its
performance bond. EBTMA argues that this is a reasonable interpretation of the Takeover
Agreement, especially because MSS would be responsible to complete the project regardless
of cast once it entered into the Takeover Agreement in the absence of a limitation of Hability
clause. See First Indem, of Am. Ins. Co. v. Modular Structures (In re Modular Structures), 27
F.3d 72, 74 n.1 (3d Cir. 1994). Finally, EBTMA asserts that the parties' conduct during the




course of performance of the contract -~ specifically the letters sent by Bowen to Regish on
August 30, 2000, and to Morosky on QOctober 2, 2000 -- compeils its proffered interpretation
of the contract term. See Pennsylvania Engineering Corp. v. McGraw-Edisgn, Co., 500 Pa.
605, 459 A.2d 329, 332 (Pa. 1983) [*48] (stating that the parties’ post agreement conduct
is relevant to aid in contract interpretation irrespective of whether the contract is
ambiguous).

MSS contends that the term "liability” is not clear and unambiguous under the plain meaning
and context of the agreement. In support of its argument, MSS asserts that paragraph 20 is
a specific contractual provision that qualifies the general requirements in the "whereas"
clause and paragraph 2 to complete the work under the contract. See PBS Coal, Inc. v,
Hardhat Mining, Inc., 429 Pa. Super. 372, 632 A.2d 903, 906 (Pa. Super. Ct. 1993). This
interpretation is M$S's so-calied "contractual hook" in support of Iks argument that its
proffered interpretation "does not contradict the common meaning of the terms contained
therein but merely narrows those meanings.” Bohler, 247 F.2d at 98. MSS argues that
extrinsic evidence clearly establishes its proffered interpretation of the term. Id. at 97
{stating that, when faced with the threshold question of whether the contract is ambiguous,
"Pennsylvania law both requires that the court interpret the language without using extrinsic
evidence, and allows the court to bring in extrinsic [¥49] evidence to prove latent
ambiguity”).

Proceeding to the specific term in dispute, the term "liability” is defined by Black's Law
Dictionary as follows:

liability, n. 1. The quality or state of being legally obligated or accountable; legal
responsibility to another or to society, enforceable by civil remedy or criminal
punishment. . . . 2. (often pl.) A financial or pecuniary obligation,

BLACK'S LAW DICTIONARY 932 (8th ed. 2004). Under this definition, the term "liability”
could reasonably refer to either of the competing interpretations offered by the parties:
plaintiff's total financial obligation to defendant after default, no matter what amount of
money plaintiff spent in an unsuccessful attemnpt to complete the contract {defendant's
interpretation); or plaintiff's total out-of-pocket obligation to spend up to the penal sum of its
performance bond, rather than some ensuing obligation to defendant in the event the project
stopped short of completion (plaintiff's interpretation). The major defect of paragraph 20 is
that the phrase "Surety's liability" is not qualified by any language that could aid the court in
interpreting its meaning. Furthermore, [*¥50] examining the context of the agreement, it is
unclear whether paragraph 20 Is a specific contractual provision that trumps the general
requirement for plaintiff to cormplete all work under the terms of the original contract. In this
respect, the court agrees with the earlier assessment made in connection with the motion to
dismiss that the plain meaning of the term "liability” is ambiguous under the reasonable
competing interpretations of both parties. See Duguesne_Light, 66 F.3d at 614 (stating that
HN12¥5 contractual term is ambiguous if it is "reasonably or fairly susceptible of different
constructions and is capable of being understood in more senses than one and is obscure in
meaning through indefiniteness of expression or has a double meaning”).

Furthermore, evidence of trade usage advanced by the parties does not clear up the
ambiguity. See Sunbeam Cerp. v. Liberty Mut. Ins. Co., 566 Pa. 494, 781 A.2d 1189, 1193
(Pa. 2001) ANI3F("custom in the industry or usage in the trade is always relevant and
admissible in construing commercial contracts and does not depend on any obvious
ambiguity in the words of the contract”). Neither party disputes that "M4¥when a contractor
defauits [¥51] under the terms of its contract, its surety generally chooses one of two
options: (1) pay the penal sum of the performance bond; or (2) enter into a takeover
agreement and perform the work of its principal. See also March 28, 2002 Mem. Op. at 4
(citing, DEUTSCH, KERRIGAN & STILES, CONSTRUCTION INDUSTRY INSURANCE HANDBOQOK




§ 166.4 (1991)). If the surety elects to perform the work of its principal in order to reduce its
potential costs -- i.e., attempts to complete the project for less than it would cost to simply
remit to the project owner the penal sum of the performance bond -- the surety is liable
without regard to the penal sum unless it is able fo obtain a clause in the takeover
agreemnent "Hmiting the surety's llability in the course of performance to the original bond
penalty." Internaticnal Fidelity Ins. v. County of Rockiand, 98 F.Supn.2d 400, 429 (S.D.N.Y.
2000). That kind of clause, if it appears in a takeover agreement, is known as an "absolute

In support of their respective positions, both parties retained experts with respect to trade
usage. Both experts acknowledged [*52] the risk-reward position of a surety electing to
enter into a takeover agreement to complete the work of its defaulting principal. Both
experts further stated that sureties attempt to include clauses in the takeover agreement
that cap the surety's absolute liabllity to the penal sum of the performance bond. Neither
expert, however, expressed a clear opinion as to whether an established trade usage exists
with respect to the word "liability." Thus, although both parties’ experts agree that sureties
often attempt to limit their total costs under takeover agreements to the penal sum of the
performance bond, it remains uncertain whether plaintiff was able to accomplish that goal
within the confines of the specific agreement at issue in this case. Therefore, the court finds
that the term "liability" is ambiguous.

This determination that the term is ambiguous is further supported by extrinsic evidence
revealed through discovery. Bohier, 247 F.2d at 97. The parties engaged in extensive
discovery into the bargaining history and subsequent conduct of the parties pursuant to the
Takeover Agreement in an attempt to determine the meaning of the term "liability" in
paragraph 20. [*53] The extrinsic evidence set forth in part II.A., supra, reveals that MSS,
throughout the bargaining process in the form of contract proposals and letters to EBTMA and
GF, insisted that its liability had to be capped at the penal sum of its performance bond. MSS
initially proposed language which clearly stated that MSS would receive credit for payments
made in excess of the remaining balance under the contract. RUS, however, determined that
this language was "unacceptabie." Throughout the negotiating process, RUS -- which had to
give its approval to the agreement as EBTMA's governmental source of funding ~- was
steadfast that the Takeover Agreement could not contain any language creating an absolute
cap on MSS's liability that could threaten the completion of the project. Thus, EBTMA's first
proposed takeover agreement did not contain any limitation of MSS's liability as to the penal
sum amount. MSS responded by stating the limitation of liability clause was required to reach
an agreement.

In an attempt to undue the stalemate, the parties explored the so-called "third option."
Under this option, EBTMA examined whether there was encugh coverage under the contract
balance (approximately [¥54] $ 2.5 million) and the penal sum of the performance bond ($
3.5 million) to complete the project, MSS proposed the following language be inserted into
the Takeover Agreement under the "third option:"

Obligee agrees that under no circumstances shall Surety's liability exceed the

penal sum of its Performance Bond. The balance of the contract price must be
exhausted before the penal sum is reduced. Surety shall not indebt Obligee to
any party to pay for work in excess of the penal sum of the Performance Bond.

Def.'s App. Ex. A, Dep. Ex. 15 (emphasis added). Under this option, MSS would receive credit
and the penal sum would be reduced with respect to payments made by MSS for work that
was not reimbursed under the original contract. EBTMA's attorney proposed the following
paragraph, which contained a minor grammatical change that significantly altered MSS's
proposed language:



The Owner agrees that under no circumstances shali the Surety's liability exceed
the penal sum of its Performance Bond. The balance of the contract price must be
exhausted before the penal sum begins to reduce. The Surety shall not indebt the
Owner to any party to pay for work in excess { ¥55] of the penal sum of the
Performance Bond.

Def.'s App. Ex. A, Dep. Ex. 18 (emphasis added). The "slight modification” in effect suggests
that MSS would not receive any credit with respect to its penal sum until the balance of the
contract price was exhausted. See Def.'s Ex. E, Bowen Aff. P5. 28 Thereafter, MSS and EBTMA
negotiated over the second sentence to paragraph 20.

FOOTNOTES

28 Despite whether plaintiff would receive any credit against its penal sum under this
proposal, the proposal did appear to cap plaintiff's absolute liability to the penal sum of
the performance bond.

Ultimately, that sentence was left out of the final agreement in its entirety. Paragraph 20 of
the Takeover Agreement stated:

20. The Owner agrees that under no circumstances shall the Surety's liabifity
exceed the penal sum of its Performance Bond. The Surety shall not indebt the
Owner to any party to pay for work in excess of the penal sum of the
Performance Bond.

Pl.'s App. Ex. A (emphasis added). The flurry [*56] of letters sent between the parties after
this final proposal reveals a textbook case for conciuding that the term "liability” is
ambiguous. EBTMA sent MSS a letter along with the final proposed language which stated:
"Please pay attention to paragraph 20. I believe this addresses your concerns.” This letter
creates an objective inference that the term "liability" is ambiguous based upon the prior
bargaining history of the parties, and it cuts against EBTMA's argument that the term clearly
and unambiguously: (1) required MSS to complete the contract prior to receiving credit
against the penal sum; and (2) required MSS to spend out-of-pocket costs in excess of the
penal sum. The extrinsic evidence also supports an inference that EBTMA's interpretation of
the agreement is "unreasonable” because, under its interpretation of the agreement, MSS
would never earn any credit under its penal sum. See Pl.'s Br. in Opp. (Poc. No. 149) at 9.

The extrinsic evidence, however, also undercuts plaintiff's interpretation of the agreement.
For exampie, although EBTMA sent MSS a proposal containing the "third option® which at the
very least capped MSS's total liability, that language was not [¥57] included in the final
agreement. In Bohler, the court of appeals found persuasive the fact that language which
was contained in a draft agreement was left out of the final agreement. Bohier, 247 F.3d at
99. The omission, according to the court of appeals, supported an inference that such an
interpretation was not supported by the final agreement. Id. Likewise, the fact that the "third
option" was left out of the final agreement supports an inference that it did not become part
of the final agreement.

In the end, a review of the language of the agreement and the extrinsic evidence set forth by
the parties leads the court to conclude that the term "liability" in paragraph 20 of the
Takeover Agreement is ambiguous. At this stage in the proceedings, the function of the court
is to determine whether there is an ambiguity in the Takeover Agreement, not to offer an
opinion as to which of the competing interpretations is ultimately correct. That is a function
for the trier of fact to determine at trial. Mellon Bank., 619 F.2d at 1011. It is sufficient at
this peint for the court to determine that each of the competing interpretations of the




agreement [*58] are reascnable, and that the term "liability” is reasonably susceptible of at
least two different meanings. Accordingly, because the court finds that the term "Hability” in
the Takeover Agreement is ambiguous, the court will deny the parties' cross-motions for
sumrnary judgment on counts T and IX.

IL. Unjust Enrichment and Equitable Rescission Claims -~ Counts IV and XII

Plaintiff brought a claim for unjust enrichment at count IV of its complaint. Plaintiff alleged In
count IV that it performed work and provided materials, labor and services for the benefit of
ERBTMA, and that EBTMA was unjustly enriched at plaintiff's expense. Pl.'s Compl. {Doc. No.
1) PP22-26. Both parties agree that /N5 Epiaintiff may not maintain an unjust enrichment
claim where a written contract exists between the parties. See Mitchell v. Moore, 1899 PA
Super 77,729 A.2d 1200, 1203 (Pa. Super. Ct.). Thus, plaintiff cannot maintain an unjust
enrichment claim at count IV in connection with its breach of contract claim.

Plaintiff, however, contends that it may maintain an unjust enrichment claim with respect to
the fraud claim at count X of the amendment to plaintiff's complaint. Count X alleges that
defendants [*59] GF and EBTMA fraudulently induced Paliotta to bid for Contract # 1, for
plaintiff to issue performance and payment bonds on Contract # 1, and for plaintiff to enter
into the Takeover Agreement. Amdt. to Pl.'s Compl. (Doc, No. 96) PP30-31. Plaintiff argues
that if Contract # 1 is rescinded based upon fraud, plaintiff could recover damages, inter alia,
under a claim of unjust enrichment. See Shulman v. Continental Bani¢, 513 F.Supp. 879, 986
(E.D. Pa. 1981} (denying motion for summary judgment with respect to unjust enrichment
claim where material issue of fact existed as to whether underlying agreement was
enforceable).

The court agrees with plaintiff's position. Plaintiff is permitted to maintain claims for fraud
and breach of contract at this stage of the proceedings because the claims, the rights

406 Pa. 1, 176 A.2d 648, 650-51 (Pa. 1961). "N18FThere is a distinction between election of
inconsistent remedies and election of a particular legal theory to pursue a claim, and a
plaintiff "should not be forced to elect a particular legal theory in pursuing a claim" prior to
trial. [*60] Schreiber v. Republic Intermodal Corp., 473.Pa. 614, 375 A.2d 1285, 1291 (Pa.
1977). Thus, plaintiff is permitted to maintain both its breach of contract claim and fraud
claims. To the extent that plaintiff is successful on both claims at trial, plaintiff will have to
make an election of remedies so as to avoid double recovery. Wedgewoeod Diner, 368 Pa.
Super. 480, 534 A.2d 537, 538 (Pa. Super. Ct. 1987) (stating that "N*”Fwhere a plaintiff
alleges it was defrauded in a contract, the plaintiff may either (1) rescind the contract and
recover restitution damages or {2) affirm the contract and recover damages on the basis of
the fraud); see also Jiffy Lube International, Inc. v, Jiffy Lube of Pennsylvania, Inc., 848
F.Supp. 569, 576-77 ("under [the doctrine of election of remedies], a party alleging fraud in
connection with the formation of a contract has a choice: the party may either disaffirm the
cantract and tender back the consideration received, or affirm the voidable contract and
waive the fraud.”). Plaintiff may pursue both claims and is not required to make an election
of remedies prior to or at trial. Craigie v, General Motors Corp., 740 F. Supp. 353, 359 {(E.D.
Pa. 1990). [*61] Accordingly, because plaintiff is permitted to maintain its fraud claim for
rescission of Contract # 1 and the Takeover Agreement, defendant's motion for summary
judgment with respect to count 1V is denied.

Count XII states a claim for equitable rescission of the Takeover Agreement. In accordance
with the rationale set forth above, the court will also deny defendant's motion for summary
judgment with respect to count XII.

IiII. Negligence -~ Count V



Count V of plaintiff's complaint contains a claim for negligence against EBTMA. In its
response to defendant's motion for summary judgment, plaintiff consented to dismissal of
count V. Accerdingly, the court will grant defendant’s motion for summary judgment with
respect to count V.

IV. Negligent Misrepresentation, Fraud, and Civii Conspiracy Ciaims -- Counts VII,
X, and XI

Counts VII, X, and XI of plaintiff's complaint contain claims, respectively, for negligent
misrepresentation, fraud, and civil conspiracy. Plaintiff's fraud and negligent
misrepresentation ciaims allege that defendant: (1) inaccurately marked utility lines on
plans; (2) failed to comply with the request by RUS to place a "caution note" on the [*62]
plans; (3) failed to disclose the potential for wildcat sewer lines; and (4) falled to update
utility markings pursuant to the One Cali Act. With respect to the pending motion for
summary judgment as to counts VII, X, and XII, EBTMA and plaintiff adopted the arguments
set forth by plaintiff and GF regarding GF's motion for summary judgment. In the
memorandum opinion ruling upon GF's motion dated June 30, 2005, the court examined
plaintiff's particular fraud and negligent misrepresentation claims in great detail. The court
granted summary judgment in part in favor of GF with respect to plaintiff's fraud, civil
conspiracy, and negligent misrepresentation claims regarding private wildcat sewer lines and
GF's alleged faiiure to comply with the One Call Act 90 days prior to the bid date. In all other
respects, GF's motion for summary judgment on the fraud and negligent misrepresentation
claims was denled. For the reasons set forth in the court's June 30, 2005 memorandum
opinicn and summarized above, the court will grant this defendant's motion for summary
judgment in part as to plaintiff's fraud, civil conspiracy, and negligence claims regarding the
private wildcat sewer lines and defendant's [*63] alleged faliure to comply with the One
Call Act 90 days prior to the bid date. See Travelers Cas. & Sur. Co, v, Castegnaro, 565 Pa,
246, 772 A.2d 456, 460 (Pa, 2001) #N18F("In the context of vicarious liability, a principal is
liable to third parties for the frauds, deceits, concealments, misrepresentations, torts,
negligent acts and other malfeasances of his agent, even though the principal did not
authorize, justify, participate in or know of such conduct or even if he forbade the acts or
disapproved of them, as long as they occurred within the agent's scope of employment"). In
all other respects, defendant's motion for summary judgment for the claims set forth in
counts VII, X, and XI will be denied.

Conclusion

AND NOW, this 29th day of July 2005, upon consideration of the cross-motions for summary
judgment filed by plaintiff Mid-State Surety Corporation ~and defendant East Bethlehem
Township Municipal Authority, THE COURT ORDERS AS FOLLOWS:

. Defendant’s motion for summary judgment is DENIED with respect to counts I (breach of
contract) and IX (declaratory judgment).

. Plaintiff's motion for partial summary judgment is DENIED with respect [*64] to counts
(breach of contract) and IX (declaratory judgment]}.

. Defendant's motion for summary judgment is DENIED with respect to counts IV (unjust
enrichment) and XII (equitable rescission) which plaintiff represents are based upon
defendant's alleged fraud.

. Defendant's motion for summary judgment is GRANTED with respect to count V
(negligence).

. Defendant’'s motion is GRANTED IN PART with respect to plaintiff's claims in counts VII
{negligent misrepresentation), X (fraud), and XI {civil conspiracy) regarding defendant's



alleged misrepresentations as to wildcat sewer lines and defendant's alleged failure to follow
the One Call Act and DENIED in all other respects,

29 JUL 05
By the court:
Joy Flowers Canti

United States District Judge
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